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By Greg Krehel

Brainstorming makes it easy to think clearly about complex cases.
Here are some ideas that will help you get the most out of your

brainstorming sessions.
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Managing Case Complesity

Complexity obstructseffectivethinking. Andyour cases
arecomplex. They involvedozensof withessesand orga-
nizations, hundreds of critical facts, and hundreds, if not
thousands, of documents.

Braingtorming sessionscan hel p you ded with casecom-
plexity problems. Early incasepreparation, brainstorming
hel psyouflesh out thecritica factual disputesand set gods
for discovery. Astrid approaches, brainstorming helpsyou
assess case strengths and weaknesses, devel op themes, and
findizetrid Srategies.

Now, let’ snot confuse brainstorming with bull shoot-
ing. Effectivebrainstorming requiresfar morethan getting
thetrial team together to swap ideas. Infact, you should
hold brainstorming sessonsevenif you' retheonly attorney
working onacase. That'sbecause brainstorming isabout
adopting a particular method of analyzing your case; a
method that hel psyou think clearly, and hel psyou capture
your thinking and act onit. Themethod, not the number of
people, iswhat makesit brainstorming.

My partnersat DecisionQuest and | have spent the past
15 yearsconducting jury research studieson all manner of
civil and criminal cases. Inthe course of workingwith our
jury research clients, we developed what wefeel isapar-
ticularly effective brainstorming methodology. Our method
asksyou to analyzeyour case on an issue-by-issuebasis.
Rather than trying to swallow the casewhole, you ded with
itinmanageable chunks. | believeyou'll be surprised by
how much eagier itistothink effectively when youtakethis
issue-driven approach to caseanalysis.

Planto hold anumber of brainstorming sessonsasyou
work upacase. If you represent the plaintiff, you should
holdyour initia brainstorming session beforefiling thecase.
Andif you represent the defendant, you should hold this
session withinweeks of filing (or even pre-filinginthose
many instanceswhen you know that asuitisimminent).

Your first brainstorming session should focuson map-
ping out thekey facts, the cast of characters, and theissues
inthecase. You'll develop aresourcethat you can explore
long after your brainstorming sessionisover andthatisa
tremendousaid to othersonthetrid teamandtoyour client.

Subsequent brainstorming sessions should extend and
refine your case knowledge base. Asyou progress to-
wardstrial, thethrust of your brainstorming will shift to

evaluating thefactsand issues, developing trial themes,
andfindizingtrid strategy. Oneof your later brainstorming
sessions should be devoted to determining the content
and basic design of the demonstrative evidence to be
used duringtrial.

What followsisaplan of action for your first brain-
storming session, theoneinwhichyou build aninitial map
of your new matter. Inunder fivehours, you' Il have created
four invaluabledocuments: anIssueList, aCast of Charac-
ters, aChronology that contains both known and wished
for facts, and aQuestion/To-Do List.

Preparing For Your Brainstorming Session

Aswithany event, careful planningincreasesthelikdi-
hood of success.

To get themost out of abrainstorming session, limit the
attendanceto six membersof thetria team and thelength
tofour tofivehours. Too many cooksspoil thebroth. And,
inour experience, if the session runslonger than half aday,
thequality of thinking dropsprecipitoudly.

Chooseadate and | ocation conduciveto working with-
out interruption. Consider holding your session on aweek-
end and/or offsite.

Create an agendathat illustrates how thetimein the
brainstorming sessonwill bedlocated among varioustasks
(seeexamplebeow).

Develop aset of groundrules. Herearemy favorites:
Adheretotheagenda. Nocalls. No unscheduled breaks.
Nosdebars. Nocalls. Ruleinfractions? Miscreants pay
$100 aperson to other attendees.

Distributethe agendaand ground rulesto all attendees
in advance of the session. If attendeesare new to brain-
storming, consider sending them acopy of thisarticleal so.

Inform oneof inviteesthat he or shewill bethe scribe,
I.e., theindividua whowill record theinformation devel-
oped asthe session proceeds. Alternatively, inviteasup-
port person to attend the session and fill thisrole.

Round up the appropriate equipment. You'll need a
largewhiteboard and plenty of butcher-block paper. Bet-
ter yet, useacompuiter, an LCD projection unit, and ascreen.
Thescribewill capture al attendees' ideas on the white
board/butcher block or in the computer wherethey will be
displayed onthe screen. Whenyouliteraly seeyour think-
ing, placeswhereit needsrefinement become obvious.



Conducting the Session
1. Review goals, agenda, and ground rules — 10
minutes

Discussthegoa sof thesession: To develop aQuestion
List, aCast of Characters, an Issue List, and aChronol ogy,
andtomakeaninitial assessment of caserisk. Review the
session agendaand ground rules.

2. Develop a Question List —
Throughout the remainder of

team to quickly grasp theissue).

Don'tlimit your thinkingtoissuestied directly tolega
clams. Includefactual disputesand any other dimensions
of the casethat you fed will exert animportant influenceon
juror thinking. For example, assumeyou are represent-
ing the defendant in aproduct liability matter. Insucha
case, you might want to includethisissueinyour list: The
Plaintiff isMotivated by Greed, Not aDesirefor Justice.
Eventhoughitishighly unlikely you would ever make
such an argument explicitly, it
would beinteresting to track which

thesession

Braingormingisnot solely about
organizing and exploring your exist-
ingknowledge. It'sadsoagreat way
toidentify questionsthat needto be
answered to ensure complete dis-
covery.

Develop your Question List

In the course of working
with our jury research cli-
ents, we developed what
we feel is a particularly
effective brainstorming
methodology. Our meth-

factspoint to plaintiff greed, allow-
ing jurorsto reach such aconclu-
sionontheir own.

5. Expand the Cast of Charac-
ters and captureissuerela-
tionships — 30 minutes

throughout the session. Eachtime
you bump into aquestionyou can’t
answer, make sure to get it down
On paper or into your computer. In
additionto capturing thequestionit-
sdf, evaluate how critical itistoget
an answer. Use asimple A (ex-
tremely criticd), B, C,and D scale.

3. Buildaninitial Cast of Char-
acters — 20 minutes

List the obvious members of the Cast of Characters.
Thistask allowsthegroup to limber up beforeplunginginto
themoredifficult job of defining caseissues.

Include key witnesses, organi zations, documents, and
other piecesof physical evidence. Capture each player’s
name and rolein the case (i.e., asuccinct description of
why the person, organization, or pieceof physical evidence
isimportant).

4. Producean IssuelList — 30 minutes

Define alist of caseissues. Capture the name of
each issue and a more detailed description of it (ade-
scription that would permit any new member of thetrial

od asks you to analyze
your case on an issue-by-
issue basis. Rather than
trying to swallow the case
whole, you deal with it in
manageable chunks.

Returnto your Cast of Charac-
ters with your Issue List in hand.
Takethefirstissueinthelist. Think
about any and dl people, organiza-
tions, and documentsthat will beim-
portant to thisspecific dimension of
thecase. Addtothe Cast of Char-
actersany new playersyouidentify.
Repeat thisprocessfor eachissue.

Once you have completed the
Cast of Characters, work back
throughit listing the name of eachissuetowhichawitness,
organization, or document relates. Thisstepwill putyouin
apositiontofilter the Cast of Charactersby issue. Rather
then printing theentire Cagt of Characters, itwill beeasy topulll
alist of just those playersassociated with aspecificissue.

6. Takeabreak — 10 minutes

No phones. If youlistento 15 voicemails, your think-
ing will bedistracted during the next part of the session.

7. Create a Chronology of key facts — 1 hour 20
minutes

Beginthisstepinthebrainstorming processby creating
aChronology that contains the most obvious casefacts.



Next, useyour Issue List to help you dredge up factsyou
might otherwise overlook. Work throughthelist oneissue
at atime. What arethe key facts of which you' reaware
regarding thisissue? Arethey inthe Chronology aready?
If not, get themin.

Thisisoneplacewherel feel our issue-driven brain-
storming method really paysoff. A Chronology created by
thinking globally about acaseisnever ascompleteasone
created working issueby issue. Moreover, whenwetalk
about devel oping the hardest hitting case, don’t wemean
identifying thebest possiblefactsvis-a-viseach caseissue?
Taking an issue-driven approach to building achronol-
ogy helpsus understand the rel ationshi ps between facts
and issues, and makesit easy to spot gapsin the avail -
ableevidence.

Asyou build your Chronology, list the fact and the
dateonwhichit occurred. Whenyou havefactsfor which
you haveonly partiad dateinformation, substituteaquestion
mark for the portion of the datethat’ sundetermined (e.g.,
3/?2/99, 2/?/98).

Consider trapping the source or sourcesof thefact and
anindication of whether itisdisputed or undisputed. Defi-
nitely capturethename of theissueor issuesonwhich each
factsbears.

8. Takeabreak — 10 minutes

| seeyou with that cell phone—don’t doit.

9. Add prospectivefactstoyour Chronology —
1 hour

Thisislikely to bethe most important phase of your
brainstorming session. In Step 7, wefocused on capturing
theknownfacts. Inthisstep, we' regoing to brainstorm
about the facts we wish we had, as well asthe factsthe
oppositionisprobably hoping to develop.

Again, to keep the case at amanageablelevel, work
oneissueat atime. Think about anissue. Given your
prior litigation experience, what are thefactsyou wish
you had to proveyour position regarding it? Next, stand
inyour opponents’ shoes. What arethefactsthey’ll be
looking to develop for thisissue? Enter these prospective
factsinto your chronology and, if possible, list potential
sourcesfor each.

Of course, there’ sno guaranteethat you' Il succeedin
developing sourcesfor the prospectivefactson your wish
list. Butaren'ttheoddsof hitting atarget much higher if you
have areasonableideaof itsmap coordinates? Thefact
wishlistyou developinthisbrainstorming sessonshould be
avauableguidefor your discovery efforts.

10. Wrap up — 20 minutes

Draw conclusionsabout the overdl state of caseknowl-
edge. Make an assessment of the strength or weakness of
thecase.

Review theitemson the Question List you' vedevel-
oped during thesession. Assignresponsibility for obtaining
answersto the critical questions and dates by which an-
swersaredue.

Following the session, provide each member of thetria
team and your client with copiesof thekey documentsyou
developed. Seek feedback.

Thedocumentsyou’ vebegunare®living” ones. Asyou
head towardstrid, kegpyour IssueLigt, your Cast of Charac-
ters, your Chronology, and your QuestionLig uptodate. Use
thiswork product tofacilitateyour next brainstorming sesson.
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Also of Interest ..

Chronology Best Practices: A fact chronology can be
atremendous asset asyou prepareacasefor trid. Yetthe
mgority of chronologiesfail toliveuptother full potentia.
We'vewritten an articlethat presentsaseries of smple
ideasthat will help you get the most out of your chron.
Download a copy from: http://www.casesoft.com/
aticleshtm.
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